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here no longer appears to be
much doubt about the out-
come when the clash of two
recreational sports participants results
in a serious injury (and lawsuit). With
each new case in states that have not yet
addressed the issue, reckless miscon-
duct, and not mere negligence, has
become the nearly undisputed standard.

In the most recent case, Kiley v. Patter-
son [763 A.2d 583, 760 A.2d 1253 (R.L
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SLIDE RULE

Reckless misconduct tends to be the call when
two players collide.

By John T. Wolohan

On appeal, however, the Supreme
Court of Rhode Island rejected the lower
court’s findings and held that the appro-
priate standard of care for determining
liability in cases involving co-participants
in an athletic event is recklessness or
deliberate misconduct, and not one of
ordinary negligence. In sending the case
back to the lower court for trial, the
court ruled that it was up to a jury to
determine if Patterson was merely negli-

2000)], the plaintiff,
Lori Kiley, was playing
second base during a
recreational, coed-
league softball game
when a ball was hit to
the third baseman.
An opposing player,
Steven Patterson, ad-
vancing from first base,
ran down to second
and in an attempt to
break up a possible
double play, slid hard
into Kiley, raising at
least one foot high off
the ground. In the
ensuing collision, Kiley
suffered an injury to
her knee.

Although the league
in question permitted
sliding, one witness
reported that Patter-
son’s actions “went far

Although the
softball league
permitted sliding,
one witness
reported that
Pattersons actions
‘went far beyond
the normal play
expectedina
game.”

gent or whether he
acted deliberately or in
reckless disregard of
injuring Kiley when he
slid into her knee with
his foot raised high.

hile this was the

first time the
Rhode Island courts
had been faced with
the issue, the Supreme
Court of Rhode Island
noted that a number of
other states had al-
ready considered it. A
majority, the court con-
tinued, had concluded
that to constitute a tort,
the conduct must ex-
ceed the level of ordi-
nary negligence and
reach a level of conduct
that is reckless, willful
or intentional.

beyond the normal
play expected in a game.” Another wit-
ness who observed Patterson sliding
into second base and striking Kiley's legs
with his feet stated that Patterson’s con-
duct was “uncalled for and clearly out-
side of the bounds of the type of game
being played.”

In rejecting Kiley’s lawsuit to recover
medical expenses for her injured knee,
the Rhode Island Superior Court con-
cluded that Patterson’s conduct was not
reckless. The court ruled that since the
league permitted sliding, Kiley, an expe-
rienced softball player who had played
second base in numerous games, had
assumed the risk of suffering this type of
injury. These normal risks, the court
noted, included the risk that other play-
ers might negligently injure her while
sliding into second base to break up a
double play or elude a force-out.

Unlike the theory of
negligence, which is well established, the
use of reckless misconduct in cases
involving athletic participants has slowly
emerged as a legal theory. In the past 26
years, only 10 states have adopted or
applied the theory of reckless miscon-
duct in sport cases:

e Illinois: Nabozny v. Barnhill [31 1L
App. 3d 212, 334 N.E.2d 258 (1975)]

e Missouri: Ross v. Clouser [637 S.W.2d
11, Mo. 1982)]

® New Mexico: Kabella v. Bouschelle
[100 N.M. 461, 672 P.2d 290, (N. M. Ct.
App. 1983)]

e Massachusetts: Gauvin v. Clark [404
Mass. 450, 537 N.E.2d 94 (1989)]

e Nebraska: Dotzler v. Tuttle [234 Neb.
176, 449 N.W.2d 774, (Neb. 1990)]

e Louisiana: Picou v. Hartford Insurance
Co. [558 So.2d 787, 790 (La.Ct.App. 1990)]

e Ohio: Marchetti v. Kalish [53 Ohio St.

Play Bawl!

hen was the last time a city

threatened to abandon a profes-
sional sports franchise? Better still,
when was the last time a plaintiff in a
lawsuit leveled accusations of wrong-
doing — against the plaintiff?

Both unlikely occurrences have sur-
faced in North Carolina, where the town
of Zebulon this spring sued its tenant,
the Class-AA Carolina Mudcats, charg-
ing that the team’s annual rent pay-
ment at Five County Stadium,
$57,500, is too low. Team officials,
who were considering a countersuit at
press time, say they have merely hon-
ored the terms of the 20-year lease the
team and town signed in 1992.

According to The News and Observer
of Raleigh, Five County Stadium has
been at the center of controversy ever
since the town — which at the time
had an annual operating budget of $4
million — pledged $2 million to help
build the stadium. Residents were out-
raged — as they were again a year ago
when, following a $15 million renova-
tion paid for by Wake County, the cost
to the town for utilities and mainte-
nance (its share now runs at
$130,000 a year) far surpassed the
team’s rent payment.

As a basis of comparison, the situa-
tion 36 miles away in Durham is being
used by both sides to bolster their
respective positions. Zebulon officials
note that the Class AAA Durham Bulls
paid $328,500 in rent and $103,000
in ticket taxes in 2000. Other esti-
mates place the Bulls’ payments to the
city of Durham as high as $570,000 a
year, or about 10 times what the Mud-
cats pay Zebulon. However, as Steve
Bryant, the Mudcats owner, has
pointed out, Durham spends $2.4 mil-
lion a year to maintain its stadium —
almost 20 times what Zebulon spends.

Wake County, which is paying
$991,000 a year in debt service on
$10.4 million worth of bonds issued in
1998, is doing everything it can to
keep the two sides at the table, but the
situation has deteriorated rapidly since
the Five County Stadium renovation
was completed. The team’s rent
checks have been collected by the
town but not cashed while rent negotia-
tions have dragged on — for three
years now. Bryant, meanwhile, has cov-
ered various expenses on his own
while vowing to stay through the end of
the team’s lease, in 2012.

It will ultimately be up to a judge to
determine whether the existing lease is
valid, or whether the town'’s failure to
hold public meetings when the lease
was negotiated or to open the bid
process on the lease of public land
voids it. That the town is claiming that
its own wrongdoing invalidates a lease
it negotiated nine years ago, and that it
wants desperately to renegotiate now,
is only the oddest aspect of a very odd
case.
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3d 95, 559 N.E.2d 699 (Ohio 1990)]

e Texas: Connell v. Payne [814 SW.2d
486 (Tex.Ct.App.1991)]

e California: Knight v. Jewett [3 Cal. 4th
296, 11 Cal.Rptr.2d 2, 834 P.2d 696
(1992)]

e New Jersey: Crawn v. Campo [136
N.J. 494, 643 A.2d 600 (N. J. 1994)].

It is worth revisiting the first of these
cases, Nabozny v. Barnhill. That case
arose when Julian Nabozny was injured
during a soccer match. Nabozny, the
goalkeeper for his team, went down on
his left knee within the penalty area to
receive a ball passed by one of his team-
mates, and pulled the ball to his chest.
Instead of breaking off his attack and
moving to defense, David Barnhill, an
opposing player, continued to run in the
direction of the ball and in attempting to
kick the ball, kicked the left side of
Nabozny’s head. Nabozny suffered per-
manent damage to his skull and brain.

In finding for Nabozny, the Appellate
Court of Illinois ruled

A W R E P O R T

issue have followed Illinois’ lead, the
theory’s acceptance has not been uni-
versal. For example, in Lestina v. West
Bend Mutual Insurance Co. [176 Wis.2d
901, 501 N.W.2d 28 (1993)], the plaintiff
was injured in a recreational soccer
game when an opposing player slide-
tackled him in order to prevent him
from scoring a goal. In rejecting the
adoption of a reckless-misconduct stan-
dard, the Supreme Court of Wisconsin
noted that the negligence standard
already requires that a person exercise
ordinary care. For this reason, the court
ruled, the negligence standard, when
properly understood and applied, is
adaptable to a wide range of recre-
ational-sports situations.

nce the Supreme Court of Rhode
Island decided the appropriate
standard, the court was then required to
review the evidence to determine
whether it might support Kiley’s claim
that Patterson either

that while the law
should not place unrea-
sonable burdens on
free and vigorous par-
ticipation in sports, ath-
letic competition does
not exist in a vacuum.
All athletes have a legal
duty to every other
player on the field to
refrain from conduct
that is in reckless disre-
gard of another’s safety
or in violation of a
safety rule. In soccer,
the rules clearly pro-
hibit contact with the
goalkeeper when he or
she is in possession of
the ball. Barnhill’s reck-
less disregard for Na-
bozny’s safety could
not be excused, the
court said, because it
creates such an intoler-
able and unreasonable

Unlike negligence
which is well
established. the
use of reckless
misconduct in
cases involving
athletic
participants has
slowly emerged as
a legal theory,

willfully intended to
strike her knee or acted
recklessly. In determin-
ing that a reasonable
jury might find that Pat-
terson’s slide was reck-
less, the court noted
that while the league
allowed sliding, there
was also a specific
league rule prohibiting
this kind of takeout
slide. As for the argu-
ment that Kiley assumed
the risk of this type of
injury, the court held
that while she might be
aware of the risks inher-
ent in playing softball,
she could not, as a mat-
ter of law, assume the
risk of sustaining injuries
as a result of the delib-
erate or reckless mis-
conduct of opposing
players in violation of

risk of serious injury to
other participants.

The Illinois court was careful to con-
struct the new reckless-misconduct stan-
dard so that it would allow and encourage
a certain amount of physical contact in
athletic activities without the fear of litiga-
tion. At the same time, the court wished
to avoid the possibility of a flood of new
litigation. As outlined by the court, reck-
less misconduct stands between negli-
gence and an intentional tort, and occurs
when someone intentionally acts in reck-
less disregard of the safety of another,
when the risk is so great as to make the
harm highly probable.

While most states presented with the

league rules.

While Kiley will have very little legal
impact outside the state of Rhode
Island, it is important nonetheless as an
indication of the growing acceptance
by courts of the reckless-misconduct
standard. This standard is becoming so
well established that it is now almost
impossible to believe that any state
presented with the issue for the first
time would not follow the lead of
Nabozny. B

Attorney John T. Wolohan (jwolohan@
ithaca.edu) is an associate professor of
sports law in the sports management pro-
gram at Ithaca College.

Benching Pressed

federal lawsuit has
been filed on behalf of
a 17-year-old student that,
according to the boy’s attor-
ney, could do for mentally
retarded high school athletes
what Casey Martin’s suit did for dis-
abled golfers.

The boy, named in the lawsuit as
“John Doe,” started six of 16 games in
2000 on Fairfield (Conn.) High School’s
freshman baseball team, and also com-
peted on its wrestling and cross-country
teams. A special coach hired by the Fair-
field School District helped explain and
clarify instructions for him, according to
court documents.

But this past spring, the boy was
benched throughout a two-day tryout for
the junior varsity baseball team, the suit
says, except for one pinch-hitting appear-
ance. Afterward, he was cut from the
team. The boy’s parents say that by
keeping him on the sidelines, the school
violated his rights under the Americans
with Disabilities Act.

A Diamond Is Forever

n agreement reached between

three sets of parents and the
Boone County, Ky., school system has
ended the parents’ Title IX lawsuit (see
March, p. 24). Under the terms of the
agreement, the school district will build
a new oncampus facility that will include
a softball diamond and a soccer field.
That will end the practice of sending the
girls’ softball team to play “home
games” at Collins Elementary School in
Florence, two miles fromm Boone County
High School, while the boys’ baseball
team plays on campus.

According to a report in The Cincinnati
Enquirer, the ripple effect of the law-
suit’s filing has led to the construction of
girls’ facilities at many high schools
across Kentucky.

Signed Off

federal lawsuit filed in late July

against Oklahoma State University
and four former members of its football
team will test the limits of waivers, and
probably more. Plaintiff Alison Jennings
claims she was raped by the players on
Nov. 21, 1999, after which she alleges
the players were interviewed together by
the police in the office of then-coach
Bob Simmons. Charges against the
players were never filed (they claimed,
on television soon after the incident,
that the sex was consensual), since
Jennings signed a waiver of prosecution
— after being told by police, she says,
that she had no case.

Also named in Jennings’ suit, which
charges sexual assault, infliction of
emotional distress and deprivation of
civil rights, is Detective Robert Buzzard.

— Andrew Cohen
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